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ARGYLL AND BUTE COUNCIL   POLICY AND RESOURCES COMMITTEE  
 
COMMUNITY SERVICES, CUSTOMER SERVICES AND 
DEVELOPMENT & INFRASTRUCTURE SERVICES      18 DECEMBER 2014 

 
CASTLE TOWARD – COMMUNITY BUY OUT PROPOSALS 

 

 
1.0 EXECUTIVE SUMMARY 
 

1.1 This report provides further information received from South Cowal 
Community Development Company (SCCDC) and from the Scottish 
Government’s State Aid Unit in relation to the proposed community buy out 
of Castle Toward and associated estate.  

 
1.2 It is recommended that the Committee:  
 

notes the content of the additional information and takes account of the 
information in reaching a decision on the request by SCCDC to purchase 
the property  at Castle Toward Estate at a discounted purchase price of 
£750,000. 
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ARGYLL AND BUTE COUNCIL  POLICY AND RESOURCES COMMITTEE 
 
COMMUNITY SERVICES, CUSTOMER SERVICES and DEVELOPMENT & 
INFRASTRUCTURE SERVICES         18 DECEMBER 2014 

 
CASTLE TOWARD – COMMUNITY BUY OUT PROPOSALS 

 

 
2. INTRODUCTION 
 
2.1 This report provides further information received from South Cowal Community 

Development Company (SCCDC) and from the Scottish Government’s State Aid 
Unit in relation to the proposed community buy out of Castle Toward and 
associated estate. 

 
2.2. It is recommended that the Committee:  

 
notes the content of the additional information and takes account of the information 
in reaching a decision on the request by SCCDC to purchase the property at a 
discounted purchase price of £750,000. 

 
 

3. FURTHER INFORMATION 
 
3.1 This matter is the subject of a detailed report to the Committee to be considered 

on 18 December 2014 (the “Principal Report”). 
 
3.2      In paragraph 5.3 of the Principal Report, it was stated that it was the intention of 

SCCDC to provide further information. Further information has been received 
from SCCDC on the issue of State Aid. State Aid is referred to in paragraph 4.6 
of the Principal Report and within the Appendices to the Principal Report. 

 
3.3     The additional information provided by SCCDC is contained within Appendix 1 to 

this report and consists of (1) advice from Messrs Burness Paul, Solicitors, who 
were instructed by SCCDC to provide advice to them on this issue and (2) 
comment from Michael Russell, MSP, together with a transcript of 
communications between Mr Russell and Richard Lochhead, MSP, Cabinet 
Secretary for Rural Affairs, Food and the Environment 

 
3.4  In addition to providing additional information, SCCDC has stated that “the 

directors of SCCDC are happy to rely on the advice given by Burness Paul, we 
are after all liable to repay should there be an issue”.   

 
3.5     The additional information received from the Scottish Government’s State Aid 

Unit is set out in Appendix 2 hereto. 
 
 

4. IMPLICATIONS 
 

4.1 Policy: As stated in the Principal Report 
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4.2 Financial: As stated in the Principal Report 
 
4.3 Legal:  As stated in the Principal Report  
 
4.4 HR None 
 
4.5 Equalities None 
 

         4.6 Risk As stated in the Principal Report           
         
           4.7 Customer Service  None 
 
 
Councillor Ellen Morton 
Policy Lead for Asset Management 
 
Cleland Sneddon 
Executive Director of Community Services 
 
Douglas Hendry 
Executive Director of Customer Services 
 
Pippa Milne 
Executive Director of Development & Infrastructure 
 
 
17 December 2014 
                                                 
For further information contact: 
 
Cleland Sneddon, Executive Director of Community Services 
Tel 01546 604112 
 
 
Appendices 
 
1: Additional Information Provided by SCCDC on 16 December 2014 
 
2. Additional information provided by the Scottish Government’s State Aid Unit on 18 
December 2014 
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Appendix 1: Additional Information Provided by SCCDC on 16 December 2014 
 

1. Opinion provided by Burness Paul, Solicitors, for SCCDC 
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2. Comment from Michael Russell MSP to Alan Stewart SCCDC, with exchange of 
communications between Mr Russell and Richard Lochhead MSP Cabinet Secretary for 
Rural Affairs, Food and the Environment 
 

Dear Alan 
 
As you know I have been enquiring about the issue of State Aids in the light of the rejection of my earlier 
advice by the Council.    
 
I thought it was best to get actual words from the responsible Minister, who is the Cabinet Secretary for 
Rural Affairs, Food and the Environment.   I had the opportunity to question him at the Rural Affairs 
Committee last week during evidence on the Community Empowerment Bill (which is directly relevant to 
the sale of Castle Toward dealing as it does with the transfer of assets to communities). 
 
I can do no better that quote directly from the Official Report of the Meeting, which officials of Argyll & 
Bute  Council can also access .   Mr Lochhead's evidence indicates very strongly that State Aids should 
not be a concern in this case and indeed that the importance given to State Aids up until now was 
misplaced.   
 
More widely the evidence to the Committee on this bill clearly shows that where there is a will to transfer 
assets from the public sector to communities it can be done.   It is the Government's intention to 
encourage that and the Castle Toward buyout is a classic example of what should happen.  I hope it 
does.   
 
You are of course free to use this however you wish.  
 
I hope this is helpful. 
 
Regards as ever 
 
Michael 
 
 
 

• Michael Russell (Argyll and Bute) (SNP): Share  
Good morning, cabinet secretary. More availability of money would be a huge boost. In the past 
year, more money has become available and the idea of more money being available as a 
result of other changes is great. However, lack of money is only one problem. There is a 
quagmire of issues such as state aid rules, public finance regulations and a range of other 
matters, which can create genuine difficulties for communities when buying land or assets. 

What is required—and I would be interested to know what steps you are taking to put this in 
place—is a diagram of the way through for communities. We need some thinking through of the 
difficulties that each community will have and to create a path for community purchase that is 
not bedevilled by those issues. 

As you know, in my area we have the issue of Castle Toward, where state aid is possibly being 
used as an excuse to delay or even derail a buyout. In fact, political will would allow the buyout 
to take place without much difficulty. 

• Richard Lochhead: Share  
You have illustrated your interest in and knowledge of land reform issues. I hope that we will be 
able to tap into your ideas and that those will be reflected in the committee’s recommendations 
at stage 1. 

State aid has at times been a challenging issue for the Government in the context of the 
community right to buy, the use of the land fund and so on—I know that you have taken a close 
interest in the matter for many years. We recently issued fresh guidance, which takes a much 
more relaxed view of state aid issues. A community-run cafe in the middle of Argyll is not 
necessarily a threat to the competition 50 miles away, and we are instructing that a much more 
relaxed attitude can be taken to such things. 
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Your point about equipping communities with more information about and understanding of the 
issues is a good one. We have to give much more thought to that. The land reform review 
group recommended that we set up a community land agency, and we have responded by 
saying that we will set up a unit in Government, which will look at the issues and work with 
communities, giving much better advice and operating as a huge support mechanism that 
facilitates community buyouts. An important function of the new unit will be to explain state aid 
and the pathway, as you put it, and I will ensure that it does that. 

• Michael Russell: Share  
That is helpful. May I press you a little on state aid? The new guidance is quite clear in saying 
that a much more relaxed view should be taken. Is it being punted—if I may use the word—to 
local authorities in an aggressive manner, so that they realise that those burdens will not 
normally exist in the context of community buyout? 

• Richard Lochhead: Share  
I will do my best to make sure that that is the case. The buyout of the Aigas forest in the north 
of Scotland has just been unlocked as a result of the more relaxed attitude to state aid rules, so 
there is evidence that the new guidance is being heeded. I take the point that we must ensure 
that all public agencies and communities are aware of the guidance and understand the 
message that it sends out. 

• Michael Russell: Share  
Is the message that community buyout will be easier to do? 

• Richard Lochhead: Share  
Yes. 
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Appendix 2 
 

Additional information provided by the Scottish Government’s State Aid 
Unit on 18 December 2014 
 
 

Burness Paul’s assessment at Section 3.7 that SCCDC are not acting as 
undertakings appears to rely on the Commission decision on the Przemysl 
Stronghold SA.34891  

 
In that case the Commission concluded there was no aid for two reasons;  
(a) the public financing of the non-commercially used infrastructure does not support 

any economic activity and thus does not benefit 

any undertaking, (para 33)  
 

The infrastructure created as a result of these tasks will be an open-air tourist attraction 

addressed to persons interested in historic and cultural tourism. It will also serve 

children and young people from the primary and secondary schools for an educational 

purpose complementary to history lessons. This infrastructure will continue to have a 

public character and will remain available and accessible for tourists without any 

limitation and totally free of charge. It will therefore not be commercially used 

(Commission’s emphasis) and no business activity will be conducted in this area. (Para 

18).  
 

In the case of Castle Toward, 80% of the public funding could be regarded as 
supporting commercially used infrastructure as PGL – a company that operates 
across the EU - are renting the Mansion House for delivery of commercial 
contracts.  

 
So although Burness Paul state correctly from the Commission decision “mere 
use of its capital is insufficient to characterise as economic an activity of the entity when 

it gives rise only to the income which is merely the fruits of the ownership of an asset.” 

 (Para 25) This is in regard to a non-commercially used asset.   
 

However, previous statistics provided by the HIE Economic Impact Assessment 
showed that the client group PGL will attract are mainly from within the UK so 
even though the Commission could deem the Mansion House activity as 
‘economic’ a ‘local’ trade position could still be made.  

 
Also if the potential income generated from the Mansion House is restricted due 
to the maintenance costs and that it will be recycled to support the other hub 
activity this would fit with the Commission statement on the income generated by 
the Przemysl Stronghold  
“The project is expected to generate yearly revenues of approximately PLN 265 

thousand (app. EUR 65,0008) coming exclusively from the rent of the facilities described 

in paragraph 19 above which, however, will be more than offset by operational costs 

related to the maintenance of the whole Stronghold, resulting in net losses of 

approximately PLN 175 thousand (app. EUR 46,0009) per year”. (Para 21) and may 
support that SCCDC are not acting as an undertaking.   
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(b) the public financing of the commercially used infrastructure will not have an effect on 

trade between Member States. (Para 33) 
This position fits with my assessment of the Gatehouse activity that the local and 
very small scale character of the commercial activities to be carried out in Hubs 
2,3 and 4 are unlikely to have an effect on intra-Union trade. 

 
Overall there are similarities with the Commission decisions quoted by Burness 
Paul and the position at Castle Toward but differences also. Whether SCCDC 
would be regarded as an undertaking therefore would be looked at by the EC on 
a case by case basis.  

 

With regard to the guidance referred to in the committee. It refers to guidance for 
rural communities on how to have a ‘local trade’ position. Find it here. 
  http://www.scotland.gov.uk/Resource/0046/00465155.pdf  
 

In my view the Mansion House activity is still a medium to low risk. The other hub 
activity 2,3 and 4, I would consider a low risk.  

 
I cannot give a definitive position whether state aid is present or cover is required 
(only the Commission can do that). This is a risk based decision and up to you to 
decide based on the information provided by all parties.  

 
Our definition of a ‘medium risk’ is that state aid cover is advisable but is a risk 
based decision for the funding body. Our definition of ‘Low risk’ is that all four 
tests do not appear to be met and evidence supports this. This risk rating is also 
noted in previous advice.     

 
And yes, I did take the guidance referred to in the committee into account in my 
analysis 
 
 
The Guidance referred to is as follows: 
 

 
State Aid and Public intervention towards projects in Scotland’s Rural and 
Remote Areas  
Background  
1. The State aid rules are set out by the European Commission in accordance with 
Article 107 (1) of the Treaty on the Functioning of the European Union. All Member 
States of the EU must abide by these rules, which can apply to the public 
intervention in projects and remote or rural areas in all of these Member States.  

 
2. In order to identify the likely presence of State aid in any public intervention 
measure we apply the four State aid tests Click here. All four of the tests must be 
met for State aid to be present.  

 
3. A recent Draft Commission Notice on the notion of State aid provides some useful 
guidance on assessing measures against the State aid tests, particularly the fourth, 
which is perhaps the most contentious of the four tests for projects in remote regions 
and the islands of Scotland, mainly due to their geographic location, the lack of land 
borders with other Member States. While it is sometimes difficult to assess whether 
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this test is met, this Commission Communication is helpful in identifying ways in 
which local trade is not affected and the risk of State aid is minimised.  

 
Effect on Intra-Community Trade  
4. An advantage granted to an undertaking operating in a market which is open to 
competition will normally be assumed to distort competition and also be liable to 
affect trade between Member States. Indeed, “where State financial aid strengthens 
the position of an undertaking as compared with other undertakings competing in 
intra-Community trade, the latter must be regarded as affected by the aid” Public 
support can be considered capable to affect intra-EU trade even if the recipient is 
not directly involved in cross-border trade. For instance, the subsidy may make it 
more difficult for operators in other Member States to enter the market by 
maintaining or increasing local supply.  

 
5. Even a public subsidy granted to an undertaking which provides only local or 
regional services and does not provide any services outside its State of origin may 
nonetheless have an effect on trade between Member States where undertakings 
from other Member States might provide such services (also through the right of 
establishment) and this possibility is not merely hypothetical. For example, where a 
Member State grants a public subsidy to an undertaking for supplying transport 
services, the supply of these services may, by virtue of the subsidy, be maintained 
or increased with the result that undertakings established in other Member States 
have less of a chance of providing their transport services in the market in that 
Member State. Such an effect may however be less likely where the scope of the 
economic activity is very small, as may be evidenced by a very low turnover.  
6. In principle, trade can also be affected even if the recipient exports all or most of 
its production outside the Union, but in such situations the effect is less immediate 
and cannot be assumed from the mere fact that the market is open to competition. In 
establishing a distortion of competition or an effect on trade, it is not necessary to 
define the market or to investigate in detail the impact of the measure on the 
competitive position of the beneficiary and its competitors. All that must be shown is 
that the aid is such as to be liable to affect trade between Member States and to 
distort competition.  

 
Exceptions and Precedents  
7. Despite the apparent difficulties in demonstrating intra-community trade is not 
affected, the Commission has in several cases considered that, due to their specific 
circumstances, certain activities had a purely local impact and consequently did not 
affect trade between Member States. Common features of such decisions are that:  

 
(a) the aid does not lead to demand or investments being attracted to the region 
concerned and does not create obstacles to the establishment of undertakings from 
other Member States;  
(b) the goods or services produced by the beneficiary are purely local or have a 
geographically limited attraction zone;  
(c) there is at most a marginal effect on the markets and on consumers in 
neighbouring Member States;  
Some examples are:  
M swimming pools and other leisure facilities intended predominantly for a local 
catchment area1;  
M small harbours and marinas for predominantly recreational crafts2  

M  museums or other cultural infrastructure unlikely to attract visitors from other 
Member States3;  
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M  hospitals and other health care facilities aimed at a local population4;  
M  news media and/or cultural products which, for linguistic and geographical reasons, 

have a locally restricted audience5;  
M a conference centre, where the location and the potential effect of the aid on 
prices is unlikely to divert users from other centres in other Member States6;  

 
1 Commission Decision on State aid N 258/2000 Leisure Pool Dorsten, OJ C 172, 16.6.2001, p. 16.  

2 State aid and the effect on trade criterion – Commission paper - The Netherlands: measures in 
favour of non-profit harbours for recreational crafts  
3 Commission decisions in State aid cases N 630/2003 Local Museums Sardinia, OJ C 275, 
8.11.2005, p. 3 and SA.34466 Cyprus – Center for Visual Arts and Research, OJ C 1, 4.1.2013, 
p. 10.  
4 Commission decisions in State aid cases N 543/2001 Ireland – Capital allowances for hospitals, 
OJ C 154, 28.6.2002, p. 4 or SA.34576 Portugal – Jean Piaget North-east Continuing Care Unit, 
OJ C 73, 13.03.2013, p. 1.  
5 Commission’s decisions in State aid cases N 257/2007 Subsidies for theatre productions in the 
Basque country, OJ C 173, 26.07.2007, p. 1; N 458/2004 Editorial Andaluza Holding; SA.33243 
Jornal de Madeira, OJ C 131, 28.05.2005, p. 12.  
6 Commission's decision in State aid case N 486/2002 Sweden – Congress hall in Visby, OJ C 
75, 27.03.2003, p. 2. 50  
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8. Using these precedents, there are further general examples where there may not 
be a distortion of EU trade, including:  

 
• Business units, shops and social enterprise activities that serve predominantly the 
local community;  
• Improved access to land, and;  

• Village halls.  
 

9. In its assessment of a measure in Poland, the European Commission found that 
public funding of commercially used infrastructure did not constitute State aid 
because they were of a scale (two rooms for training and conference purposes with 
a capacity of 20 people and accommodation facilities also with a capacity of 20) that 
wouldn’t distort tourist flows from other Member States.  

 
10. In another example, when the Commission investigated several non-profit 
organisations (mostly sailing clubs) that had received public funding to improve 
marinas, it concluded that some local distortion of competition was probable but that 
this was not on a scale sufficient to distort intra-EU trade. The key criterion that 
assisted this conclusion was that foreign tourists used only 0.25% - 14% of moorings 
in these marinas.  

 
11. In some cases it may be possible to argue that undertakings operating in a rural 
location will be unlikely to affect intra community trade but this may not always be 
the case depending on factors such as size and access to markets.  

 
12. The scale of activity that may be judged to affect intra community trade will differ 
between markets and should therefore be assessed on a case by case basis.  

 
Summary  
13. In conclusion, projects that are small in nature, operate in unprofitable markets, 
remote in location, and/or not traded or marketed beyond the UK border are not 
likely to involve State aid. Even grants of less than €200,000 should not be given 
under the de minimis regulation if they do not constitute State aid because that will 
limit their subsequent ability to receive it for other purposes.  

 
14. If projects do involve economic activity on a scale that is sufficient to distort intra-
EU trade, the State Aid Unit can advise on how to fit the aid within the limits of the 
appropriate regulations.  

 
15. Sole competence on the presence, or otherwise, of State aid rests with the 
European Court - it is important to note, therefore, that any ‘no aid’ argument will by 
definition have some risk attached without full notification of the measure to the 
European Commission  
 


